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DIVISIONAL COURT, SEKONDI, 2.9TH JUNE, 192r.

0. H. REYNARD v. WILL�RD HAWES & CO.,
E. H. CORDES-CLAIMANT.
Execution-attachment of immoveable property-interpleader.
Premises, leased by the claimant, in which he carried on his
own business as well as business for the judgment debtors,
released from attachment.
Williams for plaintiff, (execution-creditor.)
Nicol for claimant.
LOGAN, J.--It is not disputed that the claimant was carrying
on business on behalf of Willard Hawes & Co., but the execution
creditor, in order to succeed, must establish a good deal more than
this. He must show that the claimant's business was Willard
Hawes & Co's. business. The claimant says that he was carrying
on business for Willard Hawes & Co., also on his own account, and
that he conducted Willard Hawes & Co's. business on the premises
which he had leased in his own name where he carried on his other
work. The lease is in the claimant's name, the cheques for the
rent are signed by the claimant in his own name; and he has told
the Court that the money came from the goods which he shipped
to W. Hawes & Co., and for which he was paid by commission.
None of this evidence has been displaced, and, in my opinion, the
execution-creditor has failed to show any sufficient ground for
attaching the property. The writ of attachment must be raised.
Costs to claimant. Costs to be taxed.

SPECIAL DIVISIONAL COURT, SALTPOND, 8TH MAY, 1922.

J.

F. MICAH v. J. V. H. PLANGE.

Damages:.._seduction-applicabilily of native custom to educated
natives.
Where all parties concerned are natives, tqe amount of dama
ges awarded for seduction, will be regulated by native custom.

Brew, for plaintiff,
Sekyi, for defendant.
HALL, J.-In this case, plaintiff claims £300 damages from
defendant, for the seduction of his daughter Emma Micah.
Plaintiff was married to the mother of the girl by native custom.
The facts are not in dispute. Some time in October 1917,
defendant had connection with Emma Micah at his house in
Saltpond, and as a result a male child was born in June, 1918. The
girl in question, at the time of this event was being educated at the
Wesleyan Girls' High School and Training College, Cape Coast,
and had previously undergone education elsewhere, and it was
whilst she was staying with her father at Saltpond, that the
connection took place. Service was proved.
In November 1917, defendant wrote exhibit "A" offering
therein to marry the young lady, and subsequently in accordance
with native custom sent two persons to the plaintiff with £15, being
fro for plaintiff, and £5 for the daughter, to procure necessaries,
and the money was refused. Defendant appears to have acted
throughout in accordance with native custom.
Counsel for the defence, after the evidence of the plaintiff
had been taken, contended that under section 19 of Chapter 7 of
the Laws of the Gold Coast Colony, both parties being natives of
the Colony, this case must come within native custom, and asked
the Court, either to refer the case to the Native Tribunal under
section 17 of Chapter 82, or else to call in Referees under section 77
of Chapter 7. It was agreed that this Court should take the
evidence in the case, and that the points raised by Counsel be
reserved for consideration. Under the Native Jurisdiction
Ordinance (Chapter 82), a Native Tribunal has a limited civil
jurisdiction up to £25, and it was contended that, in view of the
fact that the girl has been educated after European methods,
damages assessed according to native custom, if awarded, would
not be adequate, and that in any event the fact of such education
would remove a case of this nature from the Native Tribunal.
Further, it was contended that, the claim being for £300, the
jurisdiction of the Native Tribunal was thereby ousted.
Such a case as seduction appears to be obviously of the nature
to be tried in accordance with native custom, all the more so
perhaps because the English Law of Seduction is of such an
extremely technical and peculiar nature. As the law stands at
present, I am unable to find that the fact of a native being educated,
could in such a case as this, entitle to damages greater than those
allowed according to native custom. This being so, it will be for
the-parties to produce evidence before this Court as to the amount
payable by native custom by way of damages to an injured parent
when his daughter has been seduced.
,
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DIVISIONAL CouRT, AccRA, 18TH MAY, 1922.
G.A TRADING COMPANY AND ANOR v. LANG AND ORS
AND
LANG AND ANOR v. ALLOTEY AND ORS
(Consolidated).
Review-order varied--no costs.
Motion on Notice for an order for review of the
Judgment delivered in the above-named consolidated suits
by His Honour the Chief Justice on the 3rd day of May, 1922,
and (i) for an order to set aside order made herein on the
6th May, r922, for delivery to the plaintiffs of specific good� ;
(ii) for dir �ctions ; (iii) for such other order as to the Court,
may seem Just.
Hon. T. Hutton-Mills and Coussey, for Lang and Swiss African
Trading Company, Limited.
Hon. ]. Glover-Addo and Sawyerr, for Allotey and Ga Trading
Company, Limited.
SMYLY, C.J.-The order of the 6th May, 1922, reads as
follows:" Motion ex-parte, on behalf of the above-named plain
"tiffs, for an order on the defendant Gaston Raoul Lang,
"to sign and deliver to the plaintiffs all bills of lading, and
"all Invoices and other documents in his possession or
"power, in connection with goods and merchandise now
"lying in the Customs Warehouses, Accra, and consigned
"by Edward Ringel & Co. of Hamburg to the Swiss African
"Trading Company, at Accra, or elsewhere in the Gold
"Coast, by the Steamships "Wegbert", "Cronshagen",
""Este", "West Segamor", "Prahsu", "Lily Woerrnan",
""Wema " and "West Honhow", which documents or
" bills of lading would enable the plaintiffs to obtain
"delivery of the said goods and merchandise from the
"Customs Warehouses at Accra, or for an order on the said
"defendant to deliver the said goods to the plaintiffs, or for
"such other order or orders as to the Court may seem fit.
"By Court :-Having read the affidavit of Thomas Pappoe
"Allotey, dated the 5th May, 1922, in the above, it is ordered
"that the said Gaston Raoul Lang do deliver the goods
"specified in the motion, or the bills of lading for the same,
"signed, forthwith to the plaintiffs, Liberty to move to
"set this order aside within seven days".

" the one part and the -, " etc. One of the clauses being that the
joint Managers shall not at any time during the continuance of their
business relations with the company, be concerned with or interested
in, either directly or indirectly, any other business or occupation,
either as principal, agent, servant, or otherwise.
I regret to a certain extent, that the movers of this motion
preferred to ask for a review, instead of appealing, as it forces me
to express myself a little more clearly than I apparently d\d in my
judgment as to the view I have formed of this case. In the first
place, I think, it is clear from the conduct of Mr. Lang, as regards
his agreement, that an agreement, as far as he is concerned, is not
worth the paper it is written on, and from the way in which he gave
his evidence, and his attempt to mislead the Court as regards the
translation he made from the German Exhibit "AA55", that no
great reliance can be placed on his testimony in regard to any
existing state of facts, which might prove contrary to what he
suppos_ed at the moment his interests to be. Secondly, that the
case he has put before the Court, on the documents and corres
pondence put in evidence, shows an attempt by a firm, having its
habitat outside the jurisdiction of this Colony, to establish a footing
in the commercial life of this Colony, by running a native firm,
which if not insolvent at the time, was heavily indebted, and in
low water. Having agreed to finance it, they apparently became
alarmed, and made arrangements (vide Exhibit" E "), so as, while
continuing the arrangement with the Ga Trading Company, to
secure that the goods sent out to the Ga Trading Company should
be safe from the Ga Trading Company's creditors. Owing,
apparently, to the rate of exchange being so low, Ringel and
Company were not able to supply cash for the purchase of cocoa,
and the Ga Trading Company got into still lower water. Mr. Lang,
after executing a Power of Attorney, as joint manager of the Ga
Trading Company, went to Europe, returned, and, without any
written authority, offered Mr. Allotey to take over the goods in
hand on the Ga premises, as a set-off against Ringel's Claims, take
a lease of the Ga premises, and appoint Mr. Allotey, his joint
Manager in the Ga Trading Company, as Produce Manager of a
Company he described as the Swiss African Trading Company, at
a monthly salary and commission, but making no provision for
the claims of the creditors of the Ga Tra-ding Company. When
Mr. Allotey refused this offer, Mr. Lang resigned his joint manager
ship of the Ga Trading Company, and claimed all the goods shipped
out on the Ga indents, as belonging to the Swiss African Trading
Company. I would refer to his evidence as regards the American
shipment, where he said "The order for the Ga Trading Company
" for the American shipment was cancelled by myself on the
" authority of -Mr. Ringel, who knew what I had done up to the
" time I left for the Coast". As regards the judgment of the 3rd
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May, 1922, no valid reason, as far as I can see, has been shewn for
review. As regards the order of the 6th May, 1922, it may possibly
be wider in its terms than the evidence would justify, as it includes
shipments, which I do not remember being in evidence at the trial,
and I, therefore, vary it, and confine it to shipments indented for
by the Ga Trading Company, prior to Mr. Lang's resignation of
the joint Managership, on the 20th February, 1922. I do not know
whether this alteration will have a practical effect on the goods in
question or not. On the submission that the Ga Trading Company
should pay the value of the goods into Court, neither E. Ringel and
Company, nor the Bank of Guyerzeller, are parties to this action
nor has the Swiss African Trading Company seen fit to have any
legal proofs of its existence as a Company, beyond the Articles of
Association, as distinct from the Memorandum, so that this Court
could be justified in complying with the course suggested. As to
Mr. Lang's application for directions, he who seeks equity must do
equity, which is very far from being the case in the present dispute.
Motion dismissed with costs, with the exception of the amendment
of the order of the 6th May, 1922, as above mentioned.

DIVISIONAL COURT, ACCRA, 19TH JUNE, 1922.
BOTCHEY & ORS. v. PETER RICHARD

VANDERPUYE.

Ga succession-administration-letters of administration-when re
called-devastation-samansiw.
Held that, although, by Ga custom, the defendant was
not his father's successor, nevertheless there were no grounds,
in this case, for recalling the Letters of Administration
which had been granted to him. Occasions on which Court
will revoke Letters of Administration considered generally.
Akuyea and others v. Laryea and others, followed.

P. A. Re11,ner, and C. J. Bannerman, for plaintiffs.
A. B. Quartey-Papafio, for defendant.
SMYLY, C.J.-In this case, the plaintiffs claim an account
of the estate of Jacob Vanderpuye, deceased, and for distribution
of the personal estate and a close of the Administration. The
plaintiffs also claim as against the defendant, as the customary
heirs and successors of the said Jacob Vanderpuye deceased, and
under an agreement of the 15th October, 1918, whereby the
defendant was allowed to obtain Letters of Administration of the
estate of the said deceased.. The facts would appear to be, that
when Jacob Vanderpuye died, on the 5th October, 1918, he left
behind him personally acquired property, also children, of whom
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the defendant, Peter Richard Vanderpuye, was the eldest; no
brothers alive, and a nephew (by his only sister) named Emmanuel
Addo Solomon, one of the plaintiffs in this action, under age ; also
uncles and aunts. On the 15th October 1918, the different members
of the family including the children, entered into an agreement,
Exhibit " A," under which they appointed the defendant to apply
for Letters of Administration, which were granted to him on the
3rd day of December 1918, as appears in the affidavit of Peter
Richard Vanderpuye, in an application for the appointment of
guardians to the said Emmanuel Addo Solomon, who was then a
minor, dated the 28th day of May, 1919.
The issues as developed during the hearing of the case would
appear to be:(a) Whether the defendant, as the eldest son of the deceased,
or Emmanuel Addo Solomon, the son of the deceased's
sister, he having no brother alive at the time of his death,
is the heir, successor or inheritor of the deceased, subject
to the general rights of the family, according to the Ga
Native Law and Custom.
(b) Assuming that Emmanuel Addo Solomon is the heir, etc.,
whether the d.�ceased made a samansiw, or nuncupative
will, in favour of the defendant, by which he would inherit
and be entitled to the letters sought to be recalled in this
action.
(c) Whether the deceased was buried by the defendant, and
not by Quao Botchey and other members of the family, so
as, according to Native Law and Custom, to entitle him
to succeed to the property of the deceased.
(d) Whether the defendant, having been appointed by the
family to obtain letters of administration, and having done
so, the Court will, in the absence of devastation, recall the
letters so granted, simply because certain members of the
family have changed their minds.
(e) Whether there was devastation or not, such as to justify
recall of the letters.
As regards (a), I do not see, however much one's sympathies
may run to the customs one has been re.ared in, how I can hold
otherwise than that the native custom of the Gas is, that the nephew
succeeds, and not the son. Sarbah, p. 256, Report of Mr. Justice
Smith, May 22, 1891 :" The son, in the Fanti Country, does not inherit his
"father's property, but his father may nominate him his
"heir, and may by gift, verbal or otherwise, give to him his
"acquired property. Children are not considered members
"of the father's family as far as having any right to his
"property. They belong to the mother's family, and inherit
"from the mother's side.
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" In the Eastern Province, the same rule of succession
"prevails with the difference that, in some parts, that is,
" Accra and east of it, children of legal marriage, that is
"marriage according to Native Law, said to be known as
" six cloth marriage, sometimes inherit the property of their
"father, in conjunction with the heir, and the prnperty
" cannot be disposed of without the consent of the children".
In the case of A kuyea and Others v. Laryea and Others, the late
Mr. Justice Smith held, in his judgment of the 17th July, r888, that
by Native Law, the children of the sister of Laryea were entitled
to succeed to the house, to the exclusion of the children of Laryea.
This cut and dry proposition, he qualifies by practically
repeating what I have already referred to in Sarbah, as to the
children's interest or rights in their deceased father's property,
amongst the Gas. The same conclusion was come to at a meeting
of the Manchemei held at Accra under Ex Manche Tackie Obili,
and I am now unable to hold otherwise.
As regards (b), the evidence of the defendant is not conclusive,
and the only corroborative evidence he has brought, does not bear
him out; besides, his acceptance and acting under Exhibit "A,"
in my opinion, precludes the idea of there ever having been such a
samansiw as claimed.
As regards (d), the evidence is most conflicting, the prepon
derance being in favour of the defendant. In my opinion, there
can be little doubt that he took charge on his father's death, with
the acquiescence of the family, of his father's affairs, and, as stated
in Exhibit"A," was appointed by the family, as he was conversant
with the private business and affairs of his late father, Jacob
Vanderpuye, and it was necessary to appoint him as the represen
tative of the parties hereto, for the purpose of applying for letters
of administration of the estate of the late Jacob Vanderpuye, and
generally to look after the said estate and supply accounts.
As regards (e), the occasions on which the Court revokes a grant
of letters of administration are :(i) Where made to a person who has no interest. It cam1ut
be said that, under the Ga Custom, the defendant had
no interest, even if it is only a limited one.
(ii) For the same want of interest, where the letters were
· obtained on a false suggestion, made by the party in
ignorance only or per incuriam.
(iii) Lawfully made, but has subsequently become inoperative
and useless through circumstances, or which, if allowed
to subsist would prevent the administration of th,� estate,
Tristram & Coote, p.237.

( II )
None of these, subsist in the present case, so the only question
remaining is that of devastation ; of that I have failed to find any
proof, the only large amount in dispute, £300, appears to have been
received by Quao Botchey, and handed over by him to the
defendant for the purposes it was used for. The fact that the
venture was unsuccessful, does not prove a devastation by the
defendant of the estate.
Under the circumstances, I do not see my way to recall the
letters of administration in this case, but I would have the defendant
clearly to understand, that he is not the successor to his late father's
estate by the Ga Native Law and Custom, and that he represents
them to the extent of Exhibit "A." The costs will have to come
out of the estate ; both sides appear to have mended their cases to
their detriment, Quao Botchey by putting forward E. A. Solomon,
the defendant by going behind his agreement Exhibit "A."
Recall of letters refused, costs out of estate.
DIVISIONAL COURT, ACCRA, 28TH JUNE, 1922.
KOJO PON v. OMANHENE ATTA FUA.
Jurisdiction-powers of Court in respect of decision of another Court
in excess of its jurisdiction.-fraud-misrepresentation-appli
cation to have judgment declared void for alleged fraud-new
evidence necessary.
Bright v. Sellars, L.R. (1904) 1KB. 12, followed.
A suit, to which the plaintif-f was a party, was referred
by the Court to a Native Tribunal, and the present plaintiff's
appeal against the order was dismissed by the full Court.
The plaintiff then brought this action to have the decisions
in the former suit declared null and void, on the ground that
the reference had been obtained by fraud and misrepresen
tation as to the existence of a competent Native Tribunal,
and that the Courts had acted without, or beyond their
jurisdiction. Held that the Court could not set aside the
judginent of a Court of co-ordinate jurisdiction, and that
the decisions could not be avoided on the ground of fraud,
no evidence as to the alleged fraud having been given in the
original suit.
P. A. Renner, for plaintiff.
Hon. T. Hutton-Mills and Coussey, for defendant.
SMYLY, C.J.-In the present case the plaintiffs claim that
the judgments of the Appeal Court and Divisional Court of the
2nd March 1918, 19th June 1916, and 25th May 1916, between the
parties herein, be declared each a nullity, for want of jurisdiction
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of the Courts to adjudicate or make the pronouncement made
therein, and that the same be vacated on the ground that they
were obtained by gross misrepresentation made in the deceit of the
Court, by the linguist of the defendant in 1916, as to the existence
of a Native Tribunal competent to try the matter in controversy
between the parties, whereby the plaintiff's case was referred.
The facts of the case and the position of the parties i1iter se,
are very clearly set out in the statement of claim and of defence
filed in this matter : STATEMENT OF CLAIM OR PET TION DELI ERED ON BEHALF
OF THE PLAINTIFF, THE 7TH DAY OF OCTOBER, 1921.
1. The plaintiff is the Chief of Adowsena in the Eastern Akim
District, and is in this suit duly represented by Kobina Asiama
according to native custom, being for the purpose nominated by
the said Kojo Pon.
2. In the year 1916 a suit entitled as above was depending
before the Divisional Court, for the declaration of title to the lands,
Ntrenang, Fiakwai, Abodom and Yayaso in the Eastern Akim
District, as lands belonging to the Stool of Adowsena, valued at
£50,000.
3. That about the 18th day of May 1916, at the hearing, the
case was retained by the Court, but the decision was reviewed for
the purpose of taking evidence of the chief linguists of Eastern
Akim on the subject as to jurisdiction, under the Native Jurisdiction
Ordinance 1883, amended 1910.
4. That after the hearing of evidence on the question of the
existence of a Tribunal under the Native Jurisdiction Ordinance,
competent to hear the case, the Court, about the 26th of May, upon
the evidence of the linguists of the defendant, referred the parties
to a body of Ohenefu or chiefs, sworn to by the witnesses for the
defence, as constituting a Native Tribunal existing in Eastern Akim
competent to try the issues between the parties.
5. No Tribunal competent to try the case or the issues between
the parties existed at Kotokum, as the defendant well knew.
6. The evidence of the linguists of the defendant, given as in
the preceding paragraph stated, was false to the knowledge of each
of the said witnesses.
7. The defendant adopted the false statements and represen
tations made by his linguists, that there was a competent Tribunal
within his province or district, consisting of Ohenefu or chiefs, to
try this case, and thereby induced the Court to refer the parties to
the alleged Native Tribunal.
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8. The defendant also, in a letter sent by him about July r9r6,
in answer to one from the Chief Justice, Sir Philip Crampton Smyly,
undertook to abide by the judgment of the Native Tribunal
described by his two linguists, Ampeh and Beyaden, on oath, as
being a legitimate and competent Tribunal to determine the case,
although he well knew no such Tribunal existed, and that the
statements of the said linguists were false.
g. That the two witnesses, linguists Kwasi Ampeh and Kwasi
Beyaden, upon their oath, before His Honour the Chief Justice, at
the trial of this suit, on or about the 19th of May 1920, each falsely
swore and represented as set out in the record, which the plaintiff
will produce and read at the trial, that there was a tribunal
competent to try this case at Kotokum, and that such tribunal
consisted of the Ohenefu of the District.
ro. That the statements on oath, by the said two witnesses
were misrepresentations, and were false, and were made to deceive
the Court, and to prevent the hearing by this Court of the present
claim.
II. That the said Kwasi Ampeh and Kwasi Beyaden have
died since the hearing of this matter.
rz. That the defendant falsely represented to the Court that
the alleged Native Tribunal spoken of by Ampeh and Beyaden
existed at Kotokum, and was a competent Tribunal to try the issue
between himself and the plaintiff, as provided by the Native
Jurisdiction Ordinances of r883 and rgro.
r3. That by reason of the false .evidence and representation
made by the aforesaid linguists, and the confirmation and support
of the same by the defendant, which representation and confirma
tion were false, the Court was misled and deceived into making an
order refering the case as aforesaid.
r4. That the plaintiff upon this reference and order by the
Court. appealed from the judgment, and the Full Court upon his
appeal, dismissed the said appeal, as being upon an interlouctory
order.
r5. That the title to the land, the subject of this suit, was
determined by a Native Tribunal, the decision of which, the
defendant had refused to recognise or obey, but did not appeal form
r6. The real issue between the parties leading to this act on,
is as to the person or persons entitled to draw the rents accruing
from the properties in the writ named under title by Native
Customary Law.
17. That the said rents amount to sums above the jurisdiction
of any Native Tribunal.
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r8. That by reason of the false evidence, as herein aforesaid
given, the parties were referred to a Native Tribunal, and the
plaintiff's rights to have a trial as to his title to the lands and the
rents accruing from the said lands have been delayed and denied
him.
:,:9. That plaintiff claims a declaration of this Court in the
premises.
Dated at Accra this 7th day of October, 192r.
DEFENCE DELIVERED ON BEHALF OF DEFENDANT THE
27TH DAY OF OCTOBER, 1921.
r. The defendant is Paramount Chief or Omanhene of Western
Akim in the Gold Coast Colony.
2. The plaintiff is a subject of defendant's Stool.
3. The land, the subject matter of the suit rdt:rrcd to i11
paragraph. 2 of the plaintiff's Statement of Claim herein, was at the
time of the said suit, held under native tenure.
4. The defendant was present, and was duly represented by
Counsel when the defendant's linguists gave evidence, on or about
the 26th May 1916, and the said suit was referred to the Native
Tribunal.
5. The defendant and his said linguists were and still are of the
belief that a Native Tribunal competent to hear the issues involved
in the plaintiff's Claim in the said suit, existed in Western Akim
aforesaid, at the time the said suit was referred by the Court.
6. As far as the defendant is aware, the plaintiff never ]aid his
suit before any Native Tribunal of Western Akim since the said
reference by the Divisional Court.
7. The defendant denies that he has, by his linguists or others
or himself, made false statements to the Court, or misrepresented
to the Court the existence of a Native Tribunal, or caused an
improper order to be made by the Divisional Court in the premises.
8. As to paragraphs 16 and 17 of the Statement of Claim, the
defendant says the issue involved in the suit that was referred to
the Native Tribunal was as stated in paragraph 2, and not as alleged
in the said paragraphs 16 and 17 of the said Statement of Claim.
Dated at Accra the 27th day of October, 192r.
The plaintiff has put three witnesses into the box, (i) Asiama,
representing Kojo Pon in the proceedings; (ii) Yaw Dcdey ; (iii)
Yaw Tinadu, all from Adowsena; their evidence is to the effect
that Western Akim is composed, as far as this case is concerned, of
two tribes, the Atchuafos, th" original inhabitants of the country,
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resident at Adowsena, and the Kotokus at Oda, alias Nsuaim ;
that the only Courts at Kotoku were presided over by the defendant,
the Omanhene Atta Fua, and that there was no Native Tribunal
by which he would be bound. They have admitted, however, that
afte the order of reference, they were summoned to attend a
Native Court at Oda Kotoku, and that they refused to attend, not
on the ground of want of jurisdiction, but that the presiding Chief
knew the matter between us and the Omanhene ; also that they
were in Court when the two linguists of the defendant gave evidence
as to the existence of such a Court at Kotoku, and did not give
evidence. On these questions, the plaintiff has submitted that
his claim is not based merely on the allegation of perjury having
been committed; it goes further, and alleges fraud and misrepresen
tation as to existing facts, necessary for the Court's consideration
in order to move its discretion, and also to the question of the Court
going outside its jurisdiction in the exercise of an excess of juris
dictio11. I propose to take the second submission first. I quite
agree with Counsel for the plaintifis, that there are authorities which
go the extent that a Court of superior jurisdiction will treat the
decision of a Court of inferior juriscliction, acting outside its
jurisdiction, as a nullity; but I have found no case in which a Court
of co-ordinate jurisdiction could do the same. On the evidence
before me, two of the biggest linguists in the country have sworn,
that there is a competent Native Tribunal, as recognised by the
ati,·e Jurisdiction Ordinance, to try this case; three men have
come forward to say there is not.
I admit that I have doubts whether, under the 'ative Juris
diction Ordinance, such a Court, as suggested, in the absence of
the Omanhenc, would come strictly within the definition of" Kative
Trihunal" as defined in the Native Jurisdiction Ordinance, Cap. 82.
As far as the present cause of action is concerned, on the question
of excess of jurisdiction, if any, sitting as a Divisional Court Judge,
the Court of original instance was not a Court of inferior jurisdiction
so that I can within the authorities hold that its judgment is
a nullity, nor as a Court of co-ordinate jurisdiction, do I consider,
I have power to set it aside so far as the question of jurisdiction is
concerned.
On the question of fra11d and misrepresentation, even assuming
that there has been such, of which, as I _have already pointed out,
I am not entirely satisfied, I am bound by the decision in the case of
Bright v. Sellars, L.R.(r904) rK.B. p.r2, even if the alleged fraud
and falsehood had been fully established, in which case, Cozens
Hardy, L.J., laid down that no decree should be reversed, etc .. unless
upon some new matter which hath risen in time after the decree ancl
not upon any new proof which might have been used \\"hen the
decree was made.
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In the present case, the witnesses who have given evidence
were in Court at the original trial, and were available, if their evi
dence was desired. They have given no new evidence which could
not have been used when the decree was made, other than their
refusal to attend the sittings of the Tribunal to which their
attendance was invited. Under the circumstances, sitting as a
Divisional Court Judge, I do not consider the plaintiff has made
out a case to call on the defendant to defend.
Plaintiff nonsuited with costs.
SPECIAL DIVISIONAL COURT, WINNEBA, 26TH AUGUST, 1922.
W. H. BENN v. C. E. HAGAN AND I. B. NELSON.
Execution-ea. sa.-false imprisonment-judgment against firm
Liability of solicitor.
Judgment having been given against the Gold Coast
Produce Agency, per W. H. Benn, a writ of ea. sa. was
issued against W. H. Benn. Held that the writ was a nullity,
and that the plaintiff and his Solicitor were liable in damages
for false imprisonment.
Milne, for plaintiff.
Sekyi, for defendants.
HALL, J.-In this case, the plaintiff claims £500 damages
for false imprisonment by the defendants on the 27th January,
1922, at Winneba under a writ of ea. sa. wrongly applied for by
the said I. B. Nelson, Solicitor for C. E. Hagan, and duly executed
on the body of the plaintiff at the instance of the said defendants.
On the 16th December 1921, a writ of summons was issued
by the Police Magistrate, Winneba, between Charles E. Hagan,
plaintiff, and the Gold Coast Produce Agency per W. H. Benn,
defendants. The Claim was for £202 6s. 3d., being amount due
and owing by the defendants to the plaintiff, as per particulars
annexed. There is a certificate of service by the bailiff as to service
on the Gold Coast Produce Agency, per W. H. Benn, defendants.
The ordinary civil jurisdiction of a Police l\Iagistrate is only £100:
but by an Order of His Honour the Chief Justice dated the 6th
November 1921, approved by His Excellency the Acting Governor
on the 9th November 1921, under section 20 of Chapter 28, and
section 10 of Chapter 30, of the Laws of the Gold Coast Colony, the
Police Magistrate, Winneba, was given increased jurisdiction in
claims coming within rule 9, Order II, second Schedule of Supreme
Court Ordinance, subject to certain conditions. Under rule 9, the
Court shall, if satisfied that there are good grounds for believing
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th�re is no defence to a claim �oming within the rule, enter the suit
for hearing in what shall be called "The Undefended List " and
mark the writ of summons accordingly, etc. In this case the writ of
summons was not so marked, and an interesting point might arise as
to whether, this being so, the Police Magistrate had jurisdiction,
but the point does not arise in this case. Much has been made of
the fact of non-registration of the Gold Coast Produce Agency,
either under the Companies Ordinance, or under section IO of the
Insurance Frauds Ordinance; but this does not appear to me to
matter one way or the other in this case. On the 30th December
192r, the above-mentioned case came on for hearing before the
Police Magistrate. The record reads as follows, omitting the usual
heading:"CHARLES E. HAGAN
V.

" GOLD COAST PRODUCE AGENCY PER W. H.
" BENN.
"The plaintiff claims the sum of £202 6s. 3d., being
" amount due and owing by defendants to the plaintiff as
"per particulars attached.
" Mr. I. B. Nelson, for plaintiff.
"Defendants absent.
" Certificate of service proved, 16/12/21. The plaintiff
"sues under Order II, rules 9, ro and II of Chapter 7, page
"61 of the laws of the Gold Coast Colony, on the Undefended
"List side.
"No affidavit or notification having been sent to the
" Registrar that defendants intend to defend the suit within
"the time prescribed in rule II of page 6r.
" BY COURT :"There will be judgment for plaintiff on his claim for
"£202 6s. 3d. and costs £6 12s. od.
"W. AW. RENNER,
Police Magistrate".
In - Jackson v. Litchfield, 8 Q.B.D., page 478, Butt, L.J. said,
"the rule at common law is that the judgment must follow· or
". accord with the writ. Under the Judicature Act and its Orders
"the writ may be against the firm .... • .• ...............the writ
"being against the firm, the judgment must be against the firm".
Under Order X. of Schedule II, Supreme Court Ordinance, service
on partners and Companies is dealt with, bringing our local practice
into line with the above quotation, as that Order clearly contem
plates actions against firms,. as does also Order XLIV., rule ro
Schedule II, Supreme Court Ordinance. The judgment therefore
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in this present case must be against the firm, and indeed it is
obvious from the record above set out. Under Order XLIV., rule
IO of Schedule II., of the Supreme Court Ordinance, execution
against a firm is dealt with.
It reads as follows :" Where a judgment is against partners in the name of
"the firm, execution may issue in manner following :" (a) Against any property of the partners as such ;
" (b) Against any person who has admitted in the
"suit that he is, or has been adjudged to be a
"partner;
" (c) Against any person who has been served as a
"partner with the writ of summons, and has
"failed to appear.
"If the party who has obtained judgment, claims to be
"entitled to issue execution against any other person as
"being a member of the firm, he may apply to a Divisional
" Court for leave so to do, and the Court may give such leave
"if the liability be not disputed, or if such liability be
"disputed, may order that the liability of such person be
" tried and determined in any manner in which any issue or
"question in a suit may be tried and determined".
Mr. Nelson in his evidence said :" When I applied for a writ, I though.t I was suing Gold
" Coast Produce Agency, per W. H. Benn, as their represen
"tative and Agent. I had no idea of partnership, and I
"thought it was a Company. When I applied for ea. sa.,
"I thought I was getting execution against W. H. Benn as
"party who bolstered himself up to be Gold Coast Produce
'' Agency''.
This therefore disposes of any question of execution against
Benn under rule IO, no application having been made to a Divisional
Court. It should be mentioned here that plaintiff held a Power of
Attorney given by one C. Tillet, as Supervising Agent for Gold Coast
Produce Agency. On 5th January 1922, a formal decree was issued.
It is addressed to the Gold Coast Produce Agency, per W. H. Benn.
The printed matter apart from the figures then reads:"It is decreed in the above suit that the above-named
"plaintiff do recover from the above-named defendant, the
"sum of £202 17s. 3d., together with £6 12s. od. for costs
"and the said defendant is hereby ordered to pay the sum
"of £209 3s. 3d. forthwith",
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The second defendant had obtained a grant of letters of
administration of the estate of one Allotey, deceased, and had let
certain of deceased's premises to the first defendants. The plaintiff
claimed the rents, on the ground that he was deceased's successor
by native custom. Held that, although the grant of letters of •
administration did not prove that the first defendant was the
successor by native custom, the plaintiff had failed to prove that
he had been approved as the successor by the family, according to
Ga Custom.
A. B. Quartey-Papafio, for plaintiff.
C. ]. Bannerman, for defendants.
SMYLY, C.J.-In this case, the action was originally com
menced against the defendants, Wingrove & Co., Ltd., before the
Police Magistrate, Accra, when, it appearing that there was question
of title involved, the proceedings were transferred to the Divisional
Court, Accra. The plaintiff claimed, before the Police Magistrate,
from the defendants, Wingrove & Co., Ltd., "the sum of £83 6s. 8d.,
" being amount due from the defendants to the plaintiff for the use
" and occupation by the defendants of the plaintiff's house situate
'' at the Station Road, Accra, known and generally called, the house
" of William Quarcoo Nyame Allotey, late of Accra, deceased, for
"the months of March and April, 1920. The plaintiff is suing as
"the only surviving brother and the successor according to Native
" Law and Custom to the real estate of William Quarcoo Nyame
·' Allotey late of Accra, deceased".
After the transfer of the case, the second defendant, Tettey
Quarcoo, the lessor of the premises in dispute, was joined as a
co-defendant with his lessees Wingrove & Co., Ltd. At the
hearing, Mr. Bannerman stated that he was not instructed to app�ar
for 'Wingrove & Co., but only for Tettey Quarcoo; and I have
nothing before me to show whether Wingrove & Co., are within the
jurisdiction, or have had notice of the hearing date of this action.
On the openings of Counsel (which in this Colony are treated
as pleadmgs) the claim of the plaintiff, that the premises in
question were leased to the defendants Wingrove & Co., Ltd., by
the defendant Tettey Quarcoo, or the amount of the rent under the
lease is not denied. The only issue before ine, is whether or not
the plaintiff, as the only surviving brother of the deceased, is the
person entitled to the resulting profits, or, in other words, the
control of the realty of the deceased William Quarcoo Nyame
Allotey.
Before going further, it might be advisable to refer sho1 tly to
the history of the case. It would appear that the deceased Vii illiam
Quarcoo Nyame Allotey, died at Accra, on the 26th of April 1918,
intestate and unmarried, leaving real and personal property. On
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the 6th of May 1918, the plaintiff, J. A. Pappoe, applied for letters
of administration of the personal property of the deceased, when the
usual order for posting of the notice for twenty-one days was made.
On the 17th of May 1918, a caveat was filed by the defendant,
Tettey Quarcoo, and the matter became contentious. At the trial,
the Court held that on the whole of the evidence, according to
native law and custom, the mother with the consent of the family,
has the right to supersede the successor according to Native Law
and Custom, and that she had done so in this case, and ordered
that letters issue to Tettey Quarcoo.
In the present case, the defendant has admitted that the
plaintiff, in the ordinary course would be the successor according to
Native Law and Custom, but claims :-(a) That, before taking
possession of the property, he must have the approval of the family;
(b) that the family have not approved of him ; (c) that the family
have superseded him by the nomination of Tettey Quarcoo.
(d) That the matter is res judicata by the grant of letters of
administration.
The plaintiff contends, as regards (a) and (b) :-(i) That the
appointment of the successor by the family is not necessary,
according to Native Law and Custom; (ii) that, if necessary, there
was a valid appointment when plaintiff was handed the keys; that
having been put in possession, he could not be removed, without
being called on to give an explanation. As regards (c), that plaintiff's
supersession by the nomination of Tettey Quarcoo depends entirely
on the document, Exhibit "A," which he contends was made
purposely for the case, in which letters of administration were
granted, and that it was never dictated by the mother Adayfio.
As regards (d), that the judgment in that case, only applied to
personalty and not to realty.
The plaintiff in this case, only claiming realty, also relied on
two judgments by Native Tribunals, in which the plaintiff is alleged
to have obtained judgment against a man of the name of Ankrah,
who described himself, according to the plaintiff, as the agent of
Tettey Quarcoo. As it was not suggested that the defendant,
Tettey Quarcoo, was a party to these proceedings, or that the
question of the supersession of the plaintiff, Pappoe, by the
defendant Tettey Quarcoo was ever in issue before these Tribunals,
I did not admit them in evidence.
As regards the effect of the grant of letters of administration
to Tettey Quarcoo, and its effect, if any, as regards the real property
of whic4 the deceased died possessed, the plaintiff has raised the
issue, whether an administrator by reason of the grant of letters of
administration, in a case of this kind, obtained control over both
the real and personal property of the deceased, apart from the fact
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that, in this Colony, the person entitled to obtain a grant of letters
of administration to family property is usually the same as the
person entitled under Native law and Custom to succeed to the real
estate. In my opinion, the administrator so granted letters does
not, by reason of those letters, obtain control over the real estate
of the deceased, although he may have such control by reason of the
Native Law and Custom, independently of such letters. I base
this opinion, partly on the construction I place upon Order L., rules
r-r2, 32 and 34, but principally on the Supreme Court Ordinance
(Cap. 7), section II, which conferred on the Supreme Court of this
Colony, with certain exceptions, all the jurisdiction, powers and
authorities which are vested in or capable of being exercised by Her
Majesty's High Court of Justice in England ; and section 14, which
provides that the common law, the doctrines of equity, and the
statutes of general application, which were in force in England, at
the date the Colony obtained a local legislature, that is to say, on
the 24th July r874, shall be in force within the jurisdiction of the
Court.
Prior to the Land Transfer Act, 1897 (60 & 6r Viet. c.65), the
jurisdiction exercisable by Her Majesty's High Court of Justice in
England, only extended to the grant of probate or of letters of
administration in respect of the personal estate, and, in the absence
of a Will dealing with real estate (Probate Act, 1857, ss 61, 63), or
in the absence of personal estate, the Court had no jurisdiction to
make a grant of letters of administration at all. It follows, in my
opinion, that the mere grant of letters of administration, does not
confer of itself, on the administrator, control over the real estate
of the deceased in this Colony; and the fact that he may, by Native
Custom have that control, does not and cannot alter the extent of
the estate which, by the grant of letters of administration, devolves
to and vests in the personal representative of the deceased. In my
opinion, the grant of letters of administration to the defendant
Tettey Quarcoo, cannot directly affect the plaintiff's claim in this
case. The fact that letters have been granted to him, may raise a
presumption that he is the person entitled according.to Native Law
and Custom to succeed to the whole estate of the deceased, but
cannot amount to proof, so far as the real estate is concerned, as the
family may have nominated him to take the letters, for a particular
purpose or reason, as for instance, where a son who has been working
in the business of his late father, has been nominated by the family
to represent them, as he knew all about the business.
On the evidence I find :-(i) That according to the Ga Law
and Custom, when a Ga dies intestate, and unmarried, his individual
property, both personal and real, becomes family property; (ii)
that the successor to such property has to be approved by the family
before he takes possession; (iii) That the family have power to
supersede or refuse to approve, any member of the family who does

not meet with their approval, either by his former or subsequent
conduct, should they consider it necessary or advisable in the
interest of the family ; (iv) that the plaintiff has failed to prove
that he has been approved ; the evidence is against this having
been done; (v) however bad Tettey Quarcoo's title may or may
not be according to Native Law and Custom, that cannot establish
the title of the plaintiff as successor, so as to enable him to succeed
on his present claim.
Plaintiff non-suited. Costs reserved to Saturday 9th instant.
Note.-On 9th September, 1922, the Cou.rt 01'dered that each side should
pay its own costs.

DIVISIONA_L COURT, ACCRA, 4TH SEPTEMBER, 1922.
JOHN WALKDEN & CO., LTD. v. KWAMIN.
Consideration-failure of consideration-fraud-interest.
Held that an advance obtained by fraud, was repayable
with interest.
Rex v. Johnson (1904) A.C., 822, followed.
Plaintiff claimed the return of £300, with interest, paid on a
consideration which had failed. The facts are stated in the
judgment.
Kojo Thompson, for plaintiffs.
A. B. Quartey-Papafio, for defendant.
SMYLY, C.J.-In this case, the plaintiffs' claim against the
defendant, is for a return of the sum of £399, being principal and
interest of money had and received by the defendant to the use of
the plaintiffs for a consideration which has failed.
The facts would appear shortly to be that, on the 8th day of
June, 1920, the defendant executed a lease to the plaintiffs for the
land and house in dispute; that the plaintiffs advanced him the
sum of £300, against the rent; that it was decided in the cross
actions of Koshie Otinor and Del Mue v. Walkden & Co., Ltd., and
another, and Walkden & Co., Ltd., and another v. Del Mue and
Koshie Otinor, that the defendant had no right to grant the lease.
In those actions, the defendant in this action did not give evidence.
Here he has admitted the receipt of the money, but alleges it was
stolen from him, while he was at Accra. He further admits that
he did not inform the Police of his loss, or tell anybody else. He
went on to say that it was his brother Mayemor who pledged the

house to Koshie Otinor ; that when the £300 was paid to Koshie
Otinor, she refused to take it, alleging that the house had been
given to her by Mayernor ; also that he was to look after the house,
but, as he had nothing, Mayemor entrusted him and everything
to Koshie Otinor, who did everything. He also admitted, though
he denied it afterwards, that Mayernor, Koshie Otinor, and he, the
defendant, were all related. The receipt, Exhibit "A" given to
the plaintiffs by the defendant, for £300 is clear as to the position
defendant claimed at the time to have in relation to the land in
question. It reads:-" Received from Messrs. John Walkden
"& Co., Somanyah, the sum of £300 (three hundred pounds) being
"advance against rent, for the lease of my property on the Kpong
"Road, Somanyah." It is equally clear on the evidence that the
defendant's representation to the plaintiffs, that the property in
question was his, was untrue, and that he got the £300 on that
representation, to redeem the alleged pledge of the property to
Koshie Otinor.
On the legal question raised, I only propose to say that the case
of Begbie v. Phosphate Sewage Co., 1Q.B.D. (1876), p.679, has no
relation to the present case, and that as regards interest, it is laid
down in Rex v. Johnson (1904), A.C.822, that, where money has
been obtained by fraud, and retained by fraud, it can be recovered
with interest. It is true that, on the 23rd of June, 1920, the
defendant offered to pay back the £300 (Exhibit "B ") through
his solicitor, as having been received under· circumstances which
he had misunderstood. This offer was refused by the plaintiffs,
who apparently at that time, wanted the property more than the
money. Having failed to obtain the property, they are now suing
for their money with interest.
Judgment for plaintiffs, as against the defendant in the sum
of £300 and £99 interest, making a total sum of £399, and costs.

DIVISIONAL COURT, CAPE COAST, 9TH DECEMBER, 1922.
MILLERS LIMITED v. E. H. BREW.
Principal and surety-determination of suretyship -notice-variation
of suretyship-notice-material variation of principal contract.
Held that defendant was not entitled to give notice ter
minating his liability as surety, but that there had been
a material variation of the terms of the contract between
the plaintiffs and the defendant's principal, which released
the defendant.

Bucknor, for plaintiffs.
Brew (Sekyi with him), for defendant.
HALL, ].-In this case the Writ of Summons, as amended.
reads as follows :"The plaintiffs claim the sum of £163 9s. 9d., being
"amount of deficiency due and owing by Joseph Amah
" Afful, late of Cape Coast and Appam deceased, as factor and
" storekeeper to plaintiffs at Mansu, under two agreements
"respectively, made between the plaintiffs of the one part
"and the said Joseph Amah Afful of the other part, and
"respectively dated the 12th day of November 1918 and
"the 1st day of October 1919, for whom the defendant
"became surety, and, of which said amoun� of £163 9s. 9d.
"the sum of £r ns. 2d. being balance of deficiency due
"and owing to the plaintiffs by the said Joseph Amah Afful
" for produce which was not bought and supplied by him
"to the plaintiffs as such factor as aforesaid, and the sum
"of £161 18s. 7d. an amount of deficiency due and owing
" by the said Joseph Amah Afful as such storekeeper
"aforesaid as per particulars attached. The defendant
" is sued as such surety for the said Joseph Amah Afful late
"of Cape Coast and Appam deceased under two guarantees
"respectively dated the 20th day of February 1919 and
"the 7th day of October, 1919 ".
During the hearing, Mr. Bucknor dropped the claim for £r. IIS
2d., so that it is only necessary to consider the Agreement of rst
October 1919 (Exhibit " E ") and the Guarantee of 7th October
1919 (Exhibit "G ".) Several points were raised during the argu
ments of learned Counsel, but I only propose to deal with
the questions of " Notice " and "Variation " in- this j udgmen t.
Exhibit "G " reads as follows :"To Messrs Millers Limited.
" Cape Coast Castle.
"In consideration of Messrs Millers Limited of "Cape
"Coast Castle, Gold Coast Colony, West Africa, employing
"Joseph Amah Afful of Cape Coast as a Retail Store-keeper
"under an Agreement with him and dated the 1st day of
"October, 1919, I the undersigned Ebenezer Henry Brew
"do hereby guarantee the due discharge and performance
"of the duties of the aforementioned Joseph Amah Afful
"and further bind myself as security to the said firm, making
" myself responsible up to, but not exceeding the sum of
"Two Hundred.Pounds for any deficiency in stock of goods
·· supplied the said. Joseph Amah Afful for sale, but not
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"for deficiency owing to fire or burglary. The expression
" "firm" herein, shall include their successors and assigns.
"Dated at Cape Coast the 7th day of October, 1919.
"EBEN. H. BREW."
This document was duly witnessed and stamped. On 2nd
December 1920, defendant wrote a letter Exhibit"A" withdrawing
Exhibit"G ". This letter, according to Exhibit"L " was received
by plaintiffs on 6th December, and further correspondence to which
it is not necessary to allude here, followed. As far as I can gather
from the mass of figures put forward, Afful on 30th November
actually had a surplus to his credit with plaintiffs. Under clause
9 of exhibit "E", either of the parties "may determine the engage
" ment of the said Joseph Amah Afful at any time on giving to the
"other party one month's notice in writing and at the expiration
"of one month from date of such notice the said agreement
"shall determine." This being so, was defendant entitled to
cancel his guarantee on 2nd December whilst Afful was still in
plaintiffs' employ as Storekeeper under Exhibit "E "? The two
most important cases on this point are Lloyd's v. Harper, 16
Chancery Division, 290, and Calvert v Gordon, 29 Revised Reports,
94. The latter case was discussed in the judgments of the learned
judges in the former. LUSH, L. J., in the course of his judgment
said, referring to Calvert v Gordon :"There the defendant in consideration that the
"plaintiff will take to his service a given individual as
"collector and clerk in a responsible position guaranteed
"that he would be answerable for his fidelity AS LONG AS
"HE CONTINUED IN THAT SERVICE. It was held,and
"as I think rightly, by the Court of Queen's Bench that
" the guarantee could not be put an end to as long as the
"service continued. The consideration there was admi.tting
"the young man into the service of the plaintiff in that
"capacity, and that being done it was to be a guaranteed
"service as long as he remained there. The guarantee
"therefore necessarily continued until the service ended".
Now it seems to me that the present case stands on the same
basis. Defendant, in consideration of plaintiffs employing Afful ·
under Exhibit "E", guaranteed against deficiencies up to £200.
Exhibit "E" in clause 9, laid down the terms under which notice
could be given, and in clause 10, the condition under which the
agreement could be determined without notice. Defendant in
my opinion in signing Exhibit " G " accepted these clauses and
made himself responsible till one or the other party operated; I
am not discussing here the question whether defendant could have
forced the operation of either of these clauses, but I am merely
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taking the facts as they appear in this case. As regards this point,
therefore, I find that defendant by this letter Exhibit " A" did
not extinguish his liability to plaintiffs for any deficiency of Afful's.
Next as regards " Variation" :In clause 4 .of the agreement (Exhibit " E ") appears the
following :"The said Joseph Amah Afful shall at 4 o'clock on
"each day pay over to the Company all monies and
"securities received by him on account of the Company".
I am quite satisfied, though learned Counsel for the plaintiffs
strongly contended otherwise, that there was ample evidence before
the Court to show that this condition was not fulfilled. Further,
it appears to me quite obvious that the omission to carry out this
condition was a material variation of the terms of the contract
between the plaintiffs and the defendant and to the detriment of
the defendant. On December rst, Afful had cash on hand £344
r2s. rod. which Mr. Cann, plaintiffs' Agent, said was money, the
result of sales, to be used for buying cocoa, and of this cash, only
£3n r8s. od. was ultimately recovered. It is apparent that the
fulfilment of the part of the clause 4 quoted above would be a great
safeguard to defendant against any dishonesty on the part of Afful,
and Mr. Cann on 2rst January, actually swore an affidavit for the
arrest of Afful on a charge of having stolen £263 gs. 4d. between
r6th and 30th December as Storekeeper for plaintiffs. "He said,
deficiency was too heavy and we became suspicious" There are
numberless cases on this question of the materiality of a variation
to which I do not think it necessary to allude here, being
perfectly satisfied that this variation was a most material one of
an important condition, failure to carry out which was in part at
any rate responsible for the position that arose. It is true that
as Afful was working at Mansu, there would have been a great deal
of difficulty, I imagine, in his complying with the clause set out
above, but nevertheless the clause was there, and defendant was
entitled to the benefit thereof. Speaking generally, in my
experience, I believe that nearly all the trading firms in this Colony
at the present time have a clause in their guarantees to the effect
that the creditor shall be at liberty to give time or other indulgence
to the principal debtor without impairing the guarantee, which
would seem to be a very wise precaution.
There must be judgment for the defendant with costs to be
taxed.

DIVISIONAL COURT, ACCRA, 23RD DECEMBER, r922.

AMONG KWAME v. TETTEH ASHONG AND OTHERS.
Land-trespass-damages.
Plaintiff claimed £500 damages for trespass on his land
called Odumasi in the Eastern Akim District.
Frans Dove, for plaintiff.
A. R Quartey-Papafio, for defendants.
SMYLY, C.J.-Before proceeding with my judgment, it is
necessary to state that two of the defendants have not been served
and so are not bound by these proceedings.
In this action the plaintiff claims £500 damages for that the
defendants wrongfully broke and entered into the plaintiff's land
commonly known and called Odumasi, and situate between Sansami
and Yao Korkor, in the district of Eastern Akim, and bounded on
the North by the lands of Amoam and Asb.ong Kwadjo, on the
South by Kwabbo Kwabuna, on the East by Addo Kwadjo's lands
and on the West by the Eastern Akim main road; and built hut,
and planted crops on the said land. The plaintiff's case is that the
land in question was originally Apedwa stool land ; that the
plaintiff and his people bought the land, the boundaries of which
are marked red on the consent plan, Exhibit " A " in this case, from
Odikro Yao Jatchi of Apedw�. in or about the year r897, and began
cultivating the land in 1902, five years later. The defendant's case
i'-' that the land in question is a portion of a larger tract of land called
Pampamsu purchased by an Accra man named Mamkata from
Abroakwa, a predecessor of Odikro Jatchi on the Apedwa stool in or
about the year 1884, and that the defendants bought their lands
from a man called Yao Ntikora after a consent judgment of the
Full Court in 1907, which I shall have to refer to later. They claim
that Yao Ntikora is the successor of one Kobina Nkum, who was
the successor of the above mentioned Mankata. The portion
claimed by the defendants is shewn on the consent plan, Exhibit
" A," the boundaries being marked green. It will be seen that these
boundaries overlap, and it is in regard to the portion of the land
where these boundaries overlap, that the present action is brought.
In this case, as I understand, the plaintiff does not dispute a sale of
land to Mankata, nor do the defendants deny a sale to plaintiff by
Jatchi. A number of cases have been tried in relation to these
lands, which I now propose to refer to; but, before doing so I think
it is agreed that Abroakwa was Odikro of Apedwa; that he was
succeeded by Jatchi; that the plaintiff claims through Jatchi; and
that the defendants claim through Abroakwa who they say, sold to
Mankata who was succeeded by Nkum, who was succeeded by
Ntikora.
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The cases I propose to refer to are, first, the case of Jatchi v.
Nkum, as opened, in which Ntikora, on 1 kum's death, was sub
stituted as defendant (decided in 1905).
It went to appeal before the Full Court in 1907, when a
compromise as to Pampamsu land was arrived at. This decision
was ruled not admissible in evidence, as plaintiff was not a party to
it, and therefore not bound by it; and secondly, any compromise
which Jatchi may have made with Nkum, subsequently to his sale
of the land to plaintiff, could not affect his, plaintiff's, title, as
derived from Jatchi previously.
The next case is that of Ntikora v. Teacher Mantey, in 1909,
and that of Ntdwra v. Ohia and Others. The first was non-suited;
the second went to the Privy Council, and has only been cited here
as an authority on the point that, in that case, plaintiff could not
show his title, by proving that Jatchi entered into an agreement
with the plaintiff after his predecessor had given title to the
defendants, and also to explain tJ-,e delay in bringing the present
action.
The next case I wish to refer to, is an action taken by the
present pla.intiff in 1915, against Oberiduma, one of the present
defendants, (subsequently, ,at their request, as appears from the
proceedings, Exhibit " B," Yao Ntikora, Tetteh Ashong, Addocher,
and Tetter Obuaba were joined as co-defendants), in which case
judgment was for the plaintiff in respect to the lands now in dispute.
Against this decision, the defendants appealed, and the appellants,
Oberiduma and Ntikora, not having signed the bond or being
represented on the appeal, Exhibit "C," the Court decided that
these two appellants had abandoned their appeal, but decided to
set aside the judgment of the Akwapim Tribunal, so far as it
affected the three appellants before the Court, apparently on three
grounds :-that the venue was admittedly outside the jurisdiction
of the Native Tribunal; that these three appellants seemed to have
been somewhat irregularly joined as defendants ; and that the
judgment was too vague and indefinite; and went on to express
the opinion that the case should be tried by the Divisional Court.
This decision as far as I follow it, is in effect, as regards these three
appellants a non-suit as against the respondent, the present plaintiff,
with advice to bring his action before the Divi:,ional Court. The
proviso to section 17 of the Native Jurisdiction Ordinance (Cap. 82)
reads :-" Provided that no proceedings or judgment shall be void
" by reason of any cause or matter having been brought or tried
" before any other tribunal than that before which it ought to have
" been tried, but shall be liable to be set aside or amended if the
" justice of the case so requires, upon being removed to the Court,
"by appeal or otherwise." The result will appear to be that we
have a decision of the Native Tribunal of Akwapim, binding on
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Oberiduma, one of the defendants in this case, and on the vendor
of the other defendants, but not binding on the defendants Tetteh
Ashong, Adotse, and Tetteh Obuaba a curious state of affairs.
On the evidence before me, Among Kwame has given evidence
of what he claims to have been the boundaries of the land he
purchased from Jatchi. In support of these boundaries he has
called (1.) Offei Kweku, one of those who went with plaintiff to cut
the boundaries, and one of those who pointed them out to the
Surveyor, Mr. Buckman, who made the plan, Exhibit "A;" (2.)
Yao Boar, a linguist of the chief of Apedwa, who gave evidence of
the sale of the land, by Jatchi to plaintiff, of the boundaries being
cut, of quaha being cut, and of his having given evidence at
Akropong in favour of the plaintiff; (3.) Kwesi Amoerni, who gave
evidence of forming boundary with the plaintiff; (4.) Kobina
Awuku, who gave his boundaries with the plaintiff (5;) Kofi Kwesi,
whose uncle bought his land from Akyea, and formed boundary
with plaintiff. As against this, the following defendants gave
evidence:Tetteh Ashong, then Adotse, Tetteh Obuaba,
Kwame Oberiduma, Akuetey (all of whom bought their land
from defendant Tetteh Ashong), Ayettey, Tetteh Fio and
Oko, who apparently bought separately from Tetteh Ashong.
In addition, they called Kojo Bekwai, a nephew of Kobina
Nkum, who gave evidence of .his uncle telling him the land
had been bought by Mankata, and of the purchase of the
land by Tettey Ashong from Ntikora. They then called
Ntikora, who gave evidence of his having sold the land to
Tetteh Ashong, that judgment was not given against him
at Akropong, and he gave the boundaries his father told him
he had bought; Habel Afutu, who gave evidence that he
bought the land from Yao Ntikora, and made one with his
brethren, " when we bought it-we were ten." - As he does
not appear to be a defendant, I take it, his brethren are
different to those who bought with Tetteh Ashong, whom
Akwetey states to have been nine. I have not referred
specially to the formal witnesses.Mr. Crabbe and Ofori Kuma
the latter of whom was called to prove Exhibit"D," a plan
in a case of Kobina Nkum v. Tetteh Ashong and Others, to
. prove what his clients claimed as Pampansu lands in 1905.
As regards this evidence, all the defendants claim to have
bought forest land. Exhibit " A " shows cocoa on the land in
dispute of seventeen and eighteen years of age, which would be
impossible, if their story is true that they bought forest land after
the compromise in 1907. Yao Ntikora has come and given evidence
that judgment was not given against him at Akropong, and that he
had never had a case with Among K wame. Exhibits" B " and
" C" show that judgment was given against him at Akropong,
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and that he originally joined in the appeal. The judgment of the
Court of first instance shows that he was joined as a party, and
the appeal record shows that he was held to have abandoned his
appeal. On these facts the plaintiff submits that the defendants
have no right to be on the land, and that he is entitled to sub
stantial damages. The defendants on the other hand submit:
(r.) That the defendants cannot be sued jointly, as it has become
a matter of title; (2.) That the land on which they live and work
is called Pampansu, and not Odumasi, and therefore they are
wrongly brought here; (3.) That the plaintiff has never occupied
or possessed the land on which they live and work; (4.) That these
lands have never been sold to the plaintiff by anybody; (5.) That
the plaintiff is bound by the compromise between Jatchi and Nkum's
people; (6.) That the Apedwa stool had no right to sell the land in
question, because the whole of Pampansu land had been sold to
Mankata.
I have gone through the evidence carefully, and have come to
the conclusion that the Court at Akropong was right as to the effect
of the agreement in the case of Jatchi and Nkum, and also that
Ntikora has tried to extend his boundaries by a more convenient
boundary, which, as that judgment says, has unfortunately taken
in the properties of the plaintiff among others.
On the question of damages, they would b� what_ we, in Ertglish
law, would call mesne profits, and the evidence on this point is very
sketchy.
On the question whether the defendants can be sued jointly,
they appear to have been on the land, and to have been trespassers.
J udgment for plaintiff as against the defendants Tettel1
Ashong, Kwame Oberiduma, Adotse, Tetteh Obuaba, Tettey,
Oko, Akuetey and Tetteh Fio, in the several sums of £20 each and
costs.
Note.-Bitt taxed at £173 3s. 4d., divided among eight defendants,
£21 12s. lld., each for costs; 16.2.23.
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COFIE MENSAH, v. AKUOKOR AND OTHERS.
False imprisonment-authority of club or society over its members
Native company or Asafo-slander-res judicata.
In consequence of a report spread against him, plaintiff was
s-ummoned to attend a meeting of his Asafo (or company).. At the
meeting, he swore an oath, and the linguist took him lJy the wrist
and placed him in the midst of the Asafo. Held that the Asafo
had a quasi-judicial authority over its members, and that the facts
did not amount ·in law to jalse imprisonment.
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no evidence has been given of any unlawful arrest or malicious
prosecution-the Mankralo and his Asafoatse sent for the plaintiff·
and his father, and asked plaintiff about Alimo, and that Akuokor
and Maria were shouting all about the neighbourhood. He also
gave evidence that he went to the meeting, as his father told him
to go-that it was on his father's advice he took the oath Awuna
So. His evidence is, "my father said if I knew in my head it was
"not r, and that the Asafo said I should swear it, then I should
" swear it"; that after he had sworn the oath, the linguist Dorm eh
took him by the wrist, and placed him in the midst of the Asafo.
The plaintiff's evidence is that he did not refuse to go, nor did he
at any time express the wish to go away to the assembly; the re
mainder of the meeting appears to have been taken up in the matter
of customary drink, to be paid in connection with the oaths taken.
This is the false imprisonment complained of. From the above,
it is clear that the Mankralo and his Asafoatse had no share in the
slander uttered or alleged to be uttered by the defendants, Akuokor
and Maria, or that the defendants, Akuokor and Maria, had anything
to do with the false imprisonment alleged on the second occasion;
there is no claim for slander as against the Mankralo and Asafoatse
on the second occasion. As regards the question of false imprison
ment, I do not think the facts proved amount in law to false
imprisonment, apart from the question that the plaintiff as a member
of the Asafo, would appear to be in a somewhat similar position
to a member of a club or society under English Law. In Pollock
on Torts, 10th Edition, p. 130, he puts it thus, " Further a quasi
"judicial authority may exist by the mereconvention of a number
'' of persons whohave associatedthemselves for any lawful purpose,
"and haveentrusted powersof management and discipline to select
" members ". I do not think that what occured on the second
occasion can be put further than that, if as far,
In my opinion no case has been made out to call on the defence.
Plaintiff nonsuited with costs.
DIVISIONAL COURT, ACCRA, 12TH FEBRUARY, 1923.

IN THE MATTER OF THE CERTIFICATE, DATED
IITH JULY 1922, OF PURCHASE BY THE AFRI
CAN & EASTERN TRADE CORPORATION LTD:
OF MESSUAGES, LANDS, AND TENEMENTS SOLD
IN EXECUTION OF A DECREE IN SUIT No. 323/
1921, CROMBIE STEEDMAN & CO. v. ELIZABETH
BOTCHWAY.
Execution-immoveable property-land includes buildings-writ of
possession-Order XLV., r.37.
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Application for possession of premises purchased at a sale by
the Sheriff. Argued contra, that only the land was sold and
not the buildings. Held that the land included buildings.
The African and Eastern Trade Corporation Ltd., moved under
Order XLV., R.37, for an Order putting them in possession of
certain property sold in execution and purchased by them.
Hon. ]. D. MacKay, for applicant.
K. Quartey-Papafio, for Dedei Akanuah.
SMYLY, C.J.-This is an application by the African & Eastern
Trade Corporation Ltd., for an order for delivery to be made of the
property sold in execution of a decree in the above mentioned suit
by order of the Court dated the 17th day of October 1921, by putting
the said African & Eastern Trade Corporation Ltd.', or their Agent,
in possession thereof and, if need be, by removing therefrom any
· person who ma.y refuse to vacate the same.
Fr.om the affidavits filed, it would appear that in June 1921, a
suit was instituted by the Company, against Elizabeth Botchway,
and, on the 25th June 1921, judgment was given for the Company
for fr,472 2s. od. and £21 7s. od. costs.
On the 17th October 1921, a writ of ft. fa. was issued in
execution of the said judgment, and property in Derby A venue was
seized thereunder, and, on the 9th of November 1921, an inter
pleader summons, No. 32/21 was issued at the instance of Dedei
Akanuah and the mother of Elizabeth Botchway, trustees for the
grandchildren of Dedei Akanuah. From the judgment in that case,
it would appear that Elizabeth Botchway bought the land in
question, on the 25th of January 1919, for the sum of £200. On the
8th of December 1920, she (Elizabeth Botchway,) purported to
convey the property to her mother, Dedei Akanuah, at which date
she had mortgaged the property, and had parted with the legal
estate. By a deed of gift, dated the 8th December 1920, Dedei
Akanuah conveyed the property to herself and Botchway, as
trustees to hold the property in trust for the children of Elizabeth
Botchway, and, by deed dated 1st February 1922, a date subsequent
to the seizure of the property by the sheriff, Dedei Akanuah and
Elizabeth Botchway purported to mortgage the property to Edward
Padu Nelson for £500, and interest at the rate of 50% per annum.
The Court found that it was not satisfied on the evidence that the
alleged sale by Elizabeth Botchway to her mother Dedei Akanuah
was a genuine sale, and further that it was satisfied that the deed
of gift of the 8th December 1920, was made with the object of
defeating present or future creditors, and, as there was no con
sideration for it, set it aside on the ground of fraud, and directed
the execution to proceed. The property was put up for sale, and

sold to the plaintiffs for the sum of £650; the people in the house
have refused to move, and the present application is brought under
Order XLV., R.37. The motion has been opposed by Mr. Kwatei
Quartey-Papafio as Counsel for Dedei Akanuah. His appearance
has not been objected to, but I fail to see what locus standi Dedei
Akanuah has got in the present proceedings, not being a party to
the action_ of Crombie Steedman v. Elizabeth Botchway, and having
· had judgment given against her in the interpleader procee�ings.
Counsel has argued the question on two grounds :(1.) That only the land was sold under the execution and not
the buildings. (2.) That after the redemption of the mortgage,
the legal estate revested in Dedei Akanuah. The latter is a proposi
tion that is open to Dedei Akanuah to raise at any time by way of
interpleader, under the rules of Court, but one that she perhaps
wisely, in view of the judgment in the interpleader suit above
referred to, has so far not taken. As regards the first proposition,
under the Interpretation Ordinance, section 9, when referred to in
any Ordinance, Rule, etc., the word " lands," includes land and
every thing attached to the earth or permanently fastened to any
thing which is attached to the earth, and all chattels real: The
English Law is· practically the same; there, the word "land"
includes messuages, tenements and hereditaments, houses, buildings
of any tenure, unless there are words to exclude houses and
buildings, or to restrict the meaning to tenements of some particular
tenure. Here, there are no such words of exclusion. What was
put up for sale, was "all that piece or parcel of land at Derby Avenue,
"Accra, and bounded, etc." The contention that any man in his
sane senses would pay £650 for a piece of land which had been built
on, and that the ownership in the buildings should remain in the
vendor of the land, is absurd ; the occasions on which the ownership
in the land and a different ownership in buildings have been
recognised in this colony are quite different. It is generally, I think,
always dependent on rent, or where leave has been given voluntarily,
on the understanding that, when the personal relation ceases, the
land and the buildings revert to the original owner.
It is ordered that the African & Eastern Trade Corporation
Ltd., or their Agent, be p_ut in possession of the property sold in
execution of a decree in the above mentioned suit, by order of the
Court dated the 17th day of October 1921, and if need be, by
removing therefrom any person who may refuse to vacate the same.

Execution stayed for seven days.

